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EDITORIAL NOTES. 


The spectacle of a Justice of the United States Supreme court, in 
a public address, criticising severely the President of the United States, 
is not one to be approved. However much a learned United States 
judge may differ with the Executive of the nation on points of public 
policy, it is to be remembered that he is a member of the co-ordinate 
branch of the national government, the duty of every member of which 
is to pass on litigated causes which come before him, some of which 
occasionally construe the lawful or unlawful acts of the President. 
It is in bad taste, to say the least. Unfortunately for the criticism 
itself, the public generally take a different view from that of Mr. 
Justice Brewer as to the courage, intelligence and integrity of Presi- 
dent Roosevelt. Whatever else he is, we all know he acts upon con- 
scientious convictions, and is not afraid to express those convictions 
in language which goes straight home to the heart of people who dis- 
believe in fraud, chicanery, extortion, or dishonesty of any kind. While 
the President is not a lawyer, and therefore cannot view everything 
from a legal standpoint, he is a well-balanced, sane and unique charac- 
ter, who figures in present and will in future history as one who has 
arisen above the level of his party and many of his official contem- 
poraries, and has preached civic righteousness with tremendous effect. 
It is to be hoped that, for the balance of his term, he will continue his 
present independent and elevated course, and will add to the lustre of 
his career before the nations of the world. 

On this same line as to the value of men who express their con- 
victions, we are pleased to call attention to some words recently uttered 
by Governor-elect Fort of this state, in an address at Trenton. The 
address was made aiter his election, but only repeats some things 
which he stated prior to the election. The following are the special 
three or four sentences to which we call attention: “I haven’t any use 
for the man who hasn’t courage. There are three things that go to 
make a man—courage, intelligence and integrity. It has been said 
that we might dispense with the latter two, but I prefer all three. 
What we need to-day is the man of courage—the man who is not 
afraid to say and do the things he believes to be right.” There is no 
doubt that the matter quoted contains in a nutshell a statement of 
the proper equipment of those citizens who “fitly constitute the state.” 
A man without courage is of little use to himself, to his fellowmen, or 
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to the nation. [He may be wrong in his judgments, at times, but if he 
has the courage to express them and to endeavor to enforce his opin- 
ions, the outside world will be able to approve or disapprove of them. 
If he lacks intelligence, of course he cannot be of great use to those 
around him. If he is wanting in integrity, he will be shunned by his 
fellows, and perhaps ought to be behind the iron bars. Mr. Fort’s 
characterization of the ideal man is not too high for the lawyer, the 
merchant, the school teacher or the farmer. What we need at this 
time in New Jersey—and doubtless it is as much needed in other states 
—is a greater number of voters who will exercise independence in 
voting, and of citizens who will insist, not only that the laws shall be 
faithfully executed, but that those laws shall be upon a high plane, and 
not such as are wanted for sinister purposes by politicians. Parties 
and partisans be¢éome both corrupt and careless, but citizens of the 
right tone will be neither corrupt nor careless. Affairs in the state 
and in local municipalities need careful watching. A strong and brave 
Governor can do much toward lifting up the level of civic affairs, 
but a large body of courageous citizens standing behind him can alone 
make his example effective. 





The judges of our state are under obligations to take care that the 
laws are speedily and fully executed. ‘This affords the ground for the 
examples sometimes made of inefficient grand juries by our Justices 
of the Supreme court. On another page of this issue we quote what 
was recently said to the grand jury of Atlantic county, when that 
body failed to indict some of the members of the well-known gambling 
interests of Atlantic City. There will be those who will criticise Mr. 
Trenchard for his remarks, but they will not be the rank and file of his 
law-abiding constituents. They will be, instead, the legal representa- 
tives of some of these gamblers, who will take the ground that the 
grand inquest is of equal authority with the presiding judge, and that 
if they declare they acted upon their oaths such declaration should 
have full force and effect, as at least an honest one. There is some- 
thing to be said on that side of the question, but it is not to be for- 
gotten that grand jurymen are to act under the instructions of the 
court, and are, in a certain sense, to be controlled by the judges of the 
court, when the facts are clear and the law in point is not to be dis- 
puted. Somewhat along the same lines was the action of Mr. Justice 
Pitney in the Hudson court on October 31 last, when it came to the 
knowledge of the Justice that the police of Jersey City, having inves- 
tigated the registry lists, found about 1,500 names illegally registered 
of those who might thereby vote at the ensuing election. The Prose- 
cutor being informed of the situation consulted the Justice, who 
ordered that the grand jury be summoned to court next morning. A 
special charge was delivered, in which the court informed the jurors 
that extensive frauds had been contemplated for execution on election 
day; that the number of names placed on the registry illegally were 
so numerous that he did not feel willing to give an estimate. The reg- 
istry, he said, had been padded or the fraud could not be consum- 
mated; but the law threw every safeguard to prevent fraud and im- 
posed a serious duty on the election officers. So anxious was the judge 
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that immediate action should be taken in the matter that he stated 
that he would wait for the return of the grand jury. He did wait to 
receive the indictments, for, as a matter of fact, indictments were 
found. While we believe the trials have not yet come off, it is evident 
that only the celerity with which the Justice acted prevented a large 
fraudulent vote. Of course the action was rather extraordinary, but 
the facts were extraordinary. A pollution of elections would mean in 
time the undermining of one of the essential safeguards of the state. 
The Hudson grand jury appears to have performed its duty; if it had 
not, it would have been in the same category as that of Atlantic county, 
and might have been justly censured by the court for misfeasance. 


It is gratifying to know that the Court of Errors and Appeals of 
this state set aside all other business at the November term in order 
to hear first appeals of the trunk line railroads from the decision of the 
Supreme court sustaining the constitutionality of the Perkins main 
stem act, under which taxes aggregating more than $3,500,000 were 
levied upon the various companies operating in New Jersey. It is one 
of the most important cases which have been heard in this state, and 
its effect, whatever the decision, will be far reaching. If the court sus- 
tains the railroads’ contention, the whole structure of railroad taxation 
as reared by the state will collapse and the state revenues will be seri- 
ously impaired. An exchange remarks that “the public is not so much 
interested in the arguments of the counsel as it is in a speedy decision 
that railroads, no matter what their original charters might have been, 
should pay taxes as others are compelled to do.” This, of course, is 
the usual public view. If the present law concerning the taxation of 
railroads is unconstitutional, the sooner it is declared to be so the 
better. If it is constitutional, it is highly important for the interest 
of the state that there should be such an adjudication. Unfortunately, 
this case may still be carried up to the United States courts, but the 
decision of the Court of Errors and Appeals is likely to be made care- 
fully along conservative lines, and the chances of the overthrow of its 
opinion is not great. 


There recently appeared in one of our exchanges a sample of the 
form of the official ballot used in Pennsylvania. If we mistake not, 
it is similar to the ballot used in Massachusetts, but of this we are not 
quite certain. At all events, it strikes us that the Pennsylvania ballot 
is as much of an ideal ballot as it is possible to originate. If the voter 
wants to vote an entire party ticket, he has simply to mark a cross 
after one of the titles of the parties. If, however, he desires to vote 
for particular individuals of another party, he puts a cross after those 
individuals. ‘The arrangement of the ticket seems to us to be perfect. 
Any voter who can read the names can certainly make a cross after any 
of them. After each name is printed the name of the party on which 
the candidate is running, and there are blanks after the title to each 
office for additional names. We call the attention of our legislators to 
the Pennsylvania ballot, and trust that it, or one just as good, will be 
legalized, and that in all places in the state, where they have hereto- 
fore been placed, the voting machines will be abolished. 
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One of the points on which the election law is not clear is as to the 
right of the voter, who has apparently removed away from his former 
place of residence, to return and cast his vote. It appears to be left 
with the election board as to what are the qualifications of such a voter. 
In some parts of the state it is decided in one way, and in other parts in 
another. Sometimes a man goes to another city or town for business 
purposes, and remains there for an indefinite period, boarding at a 
hotel, or even keeping house. He may even go out of the state, and 
there remain under the same conditions. He calls the place where he 
had previously lived his legal residence, and votes only there. It does 
not seem to us to be a hardship that in such a case he shall be made to 
qualify under oath and state to the board all the facts. Nevertheless 
it is not clear as to what those facts ought to be in order to justify the 
election board in receiving or rejecting his vote. The point could be 
made perfectly clear by a carefully drawn statute. 





t 
ernor will do all in his power to have the legislature take away from 
the sheriffs of the county the power to draw grand juries. Whether 
sheriffs shall not continue to have some voice in their selection will be 
an important question, but it seems to be conceded by those who are 
working for legal reforms in this state that this exclusive and arbitrary 
power of the sheriffs is too great for him to exercise, and leads them 
into many temptations to please lawyers or friends of accused persons, 
instead of carrying out a plain performance of duty. While we strongly 
approve of a change in the methods of drawing grand juries, we should 
like to see the leigslature go further and abolish them altogether. 
Probably such a reform is too much in advance of the times, especially 
in so conservative a state as New Jersey, but the time is sure to come 
when courts and prosecuting attorneys will have greater powers with 
reference to criminal accusations, and miscellaneous collections of cit- 
izens less. There may be evils arising from any form of criminal 
prosecution, but they are likely to be less when in the hands of certain 
appointed officials than of men who are not versed in the law, and 
whose tendency is toward too great leniency in the execution of the 
criminal statutes. In this connection we observe that Sheriff Som- 


mers, of Essex county, recently said in an address in Newark this, 


It seems to be generally understood that the newly-elected Gov- 


upon the subject of which we are speaking: “The present system of 


investing in a sheriff the power to apprehend the accused, and also the 
power to draw a grand jury to indict the accused, and the selection of 
jury before whom he is tried if indicted, is absolutely intol- 
erable, and if the amendment of the state constitution is requisite, as I 
think it is, to take from the sheriff the last two named powers, I want 
the constitution amended.” Few sheriffs are likely to take a similar 
stand, but perhaps many will be glad to be relieved of this part of their 


the petit 


1 
responsibility 4 


That it is not unlawful for wholesale merchants to organize for 
mutual protection and notify each other of retail merchants who are 
delinquent in their accounts, so as to make such reports libelous per se, 
is declared in Woodhouse v. Powles (Wash.) 8 L. R. A. (N. S.) 783. 
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TWENTY-EIGHT WOMEN LAWYERS IN AMEBSICA WHO PRACTICE BE- 
FORE THE HIGHEST COURTS. 


lt is twenty-eight vears since Belva, Lockwood made her famous 
fight for the admission of women to practice before the Supreme court 
of the United States, and, strange enough, just twenty-eight women 
have been admitted to practice, the last being Miss Ida M. Moyers, of 
Washington, D. C., who was presented to the Bar last April. 

When it is realized that more than 15,000 men have been privileged 
to appear before that august body, the small number of women who 
have realized their ambition is brought into sharp contrast, and these 
twenty-eight women, three of whom have since died, represent the 
brains of the women lawyers in the United States, of whom there are 
less than a thousand practicing law to-day. 

Geographically the women now entitled to appear before the 
United States Supreme court are widely scattered. Six hail from 
Washington, Illinois and Wisconsin have four each, Nebraska three, 
Pennsylvania, Massachusetts and California*two, and Arizona, Con- 
necticut, Missouri, New Jersey and Montana one each. 

In all about one-half have personally appeared before the highest 
tribunal in cases. Mrs. Lockwood has appeared more than a thousand 
times, while Mrs. Marilla M,. Ricker has probably been in the Supreme 
court more often than any other woman with the exception of Mrs. 
Lockwood. 

llere are some rather interesting points about these twenty-eight 
women: Mrs. McCulloch is the only woman justice of the peace; Mrs. 
(;ordon was the first to make a public speech for woman suffrage, and 
the first to own and edit a datly newspaper; Mrs. Ricker is the only 
woman who ever sat on the bench with the Lord Chief Justice of Eng- 
land; Miss King is the only woman patent attorney; Mrs. Mussey is 
the only woman dean of a law college: Mrs. Lockwood is the first 
woman to secure equal property rights for women; Mrs. H. H. Pier 
Simonds is the only woman timber estimator and expert woodsman ; 
Mrs. Gordon was the first to introduce silk culture into California, and, 
with Mrs. Kilgore and Mrs. Foltz, was denied admission to law schools 
because of her sex. 

The right of women to practice law in the United States was bit- 
terly contested by their men opponents for years, but women like Belva 
Lockwood, Laura De Iorce Gordon, Carrie Burnham Kilgore, Clara 
Shortridge Foltz and Marilla M. Ricker waged the battle to a success- 
ful conclusion. 

In Europe women have met with varying success. They have 
been admitted to Chambers in London, but have never been admitted 
to general practice there. I’rance has allowed her women to practice 
during the last decade. Italy has always admitted women to the Bar. 
In the early times Italy had women lecturers on law, especially on the 
Decretals and Canonical law. One woman's fame became so great 
that she had 10,000 pupils. 

It is largely through the efiorts of these twenty-eight women that 
married women throughout the country have the guardianship of their 
children equally with the father and enjoy the right to money earned 
by them, and women in general have been admitted to law colleges, 


’ 
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upon school boards and to suffrage in many states, through the hard, 
persistent work of these twenty- -eight representativ e lawyers. Belva 
Lockwood, the first woman to be admitted to practice before the 
United States Supreme court, is the dean of American women lawyers, 
and, aside from the fact that on two occasions she was nominated by 
the Equal Rights party for the Presidency of the United States, is a 
remarkably able and brilliant woman. Mrs. Lockwood is in her 77th 
year, but her mind is as alert as ever. In fact, she is now consummat- 
ing the greatest work of her life, in completing what is probably the 
most important law case ever won by a woman, the securing of a 
$5,000,000 judgment against the United States government for 6,000 
Cherokee Indians. 

In 1878 Mrs. Lockwood prepared a bill, which now stands on the 
statute books of the United States, asking that “any woman of good 
moral character and otherwise duly qualified should on presentation 
be admitted to the Bar of the United States Supreme court.” This bill 
passed the House by an overwhelming majority at the same session, 
and the following year was introduced into the Senate by Senator Sar- 
gent, of California, and passed that body by more than a two-thirds 
majority, February 15, 1879. The bill was promptly signed by Presi- 
dent Hayes, and a few days later, March 5, 1879, Mrs. Lockwood was 
admitted to the Bar of the United States Supreme court, and March 10, 
18i9, to the Bar of the United States Court of Claims. 

Mrs. Lockwood has been admitted to the county courts and United 
States Circuit courts of Marvland and Virginia, to the Supreme court 
of the latter state, to the United States Circuit court, western district of 
Texas, where she probated the estate of Judge Watrous, in Galveston, 
and defended a noted criminal for robbing the United States mails at 
Austin, Vex., and was admitted to the New York Supreme court at 
Poughkeepsie, N. Y., to assist in the trial of the contested will case 


of Myra Clark Gaines, and ee April 5, 1907, before the United 
States Circuit court at Charl stown, W. Va.. to defend seventy-two 
families of mountaineers against two large corporations, known as the 
Western Pocahontas Corporation v. Acord et. al. and Maben and Cat- 
le ees, Vv. frankie Cox et. al. 

\Irs. Lockwood never had any partner except during her work on 
the platform, when her daughter. Lura L. Ornies, now deceased, took 
charge of her business. Their frm name was Belva A. po kwood & 
Co., and this sign has been out at 619 IF street, Washington, D. C., 
S] August 15, 1876 


Mrs. Laura De lFerce Gordon, who was the second woman to be 
admitted to United States Supreme court practice, died in April in Cali- 


fo iti. She was possibly the most able representative of the 
"i ists of the West. The wife of a physician, she aided 
him while he was surgeon on Ceneral Banks’ staff during the Civil 
\' She d ered the first speech made publicly jor woman suffrage 
in San Francisco, February 19, 1858. She was also the first woman in 
the United States to edit and publish a daily paper, owning the Stock- 
ton, Cal daily Leades later changed to the “Daily Democrat.” 


rey 4 ’ i s 2 - * . . 1 
his she conducted for four vears. She became interested in law and 
studied it under one of the most brilliant lawvers on the coast. 
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Mrs. Gordon and Mrs. Clara Shortridge Foltz, of San Diego, Cal., 
the fifth woman to be admitted to United States Supreme court prac- 
tice, drew up a bill permitting women to practice law in California, and 
aiter a hard fight it was passed. Both women applied for admission to 
the Hastings College of Law. then a department of the State Univer- 
sity, but were denied entrance. Mrs. Gordon brought suit in the State 
Supreme court, while Mrs. Foltz instituted proceeding xs in the District 
court. These young women, who were then in their thirties, were op- 
posed by three ‘leading members of the Bar, two being former Supreme 
court justices, and again won a decisive victory, being admitted to 
practice in the State Supreme court in December, 1879. 

Mrs. Gordon was nominated for State Senator in San Joaquin 
county, but was defeated. For thirty years she devoted her time 
equally between her law practice and woman suffrage work. In 1901 
she gave up her law practice in San [‘rancisco to devote her time to the 
education of a boy whom she had adopted. 

Mrs. Ada M, bBittenbender was born in Asylum, Bradford county, 

’a., on August 3, 18438. Her maiden name was Ada M. Cole. On 
August 9, 1878, she married Henry C. Bittenbender, a young lawyer of 
Bloomsburg, Pa., and a graduate of Princeton College. They removed 
to Osceola, Neb., in November of 1878. Mrs. Bittenbender taught 
school during the first winter in Nebraska. In 1879 she became editor 
of the Osceola Record, and for three years made it an able, fearless, 
moral family and temperance newspaper. She was secretary and the 
president of the Nebraska Women’s Suffrage Association in 1881-1852, 
and was chairinan of the campaign conimittee during the constitutional 
amendinent campaign. She read law under her husband’ s instruction 
during her editorial work, and was admitted May, 1882, to the Ne- 
braska Bar, the first woman admitted to law in Nebraska. 

Like Mrs. Lockwood and Mrs. Gordon, Mrs. Caroline B. Kilgore, 
of Philadelphia, who was the first woman in Pennsylvania to be ad- 
mitted to practice, found it extremely difficult to overcome the almost 
universal opposition to the adi mission of Pennsylvania women to the 
Bar. Born in Craftsburg, Vt., both parents died when she was a girl. 
At 13 her guardian decided that two vears’ education was enough for a 
girl, At 1loshe became a teacher. Three vears later she taught Greek 
and higher mathematics in the public nemocts at Madison, Wis., and 
later she became the preceptress of the [’vansville Seminary, and still 
later was graduated from the U Brahe of Wisconsia. Mrs. Nilgore 
found it almost impossible in the early “60s for a woman to learn any- 
thing about the human body unless she attended a medical college, 
the public schools regarding with horror the thought of teaching 
physiology to girls. 

In 1864 she was graduated from the New York Hygieo Thera- 
peutic Medical College, and was in the first class of women admitted 
to clinics at Bellevue fiospital. For a few years she was a professor 
in the medical college. In 1865 she began to read law, and six years 
later applied for admission to the law school of the University of Penn- 
sylvania. She was told by the dean that he would resign before he 
would let “niggers” and women matriculate. 
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Mrs. Clara Shortridge Foltz, the “Portia of the Pacific,” was born 
in Lisbon, Ind., and early moved to California. She was the first 
woman lawyer admitted to the Pacific coast and the first woman trus- 
tee of the California State Normal School. For years she taught 
school, and later entered newspaper work. She and Mrs. Gordon made 
a determined fight to enter the Hastings College of Law, and it was 
through their efforts that women were admitted to law practice in Cal- 
ifornia. In 1880 she was appointed clerk of the judiciary committee 
of the assembly. She early became identified with the Republican 
party, and stumped the state for vears. She was one of the California 
delegates to the National Bar Association meeting at the World’s Fair, 
Chicago, and organized the Portia Law Club, at that time the only 
woman's law club in the world. She makes a specialty of corporation 
law. For years she was editor and proprietor of the “Daily Bee,” of 
San Diego, Cal. 

Not the least interesting of these women is Mrs. Marilla M. Ricker, 
a woman of so unique a personality that Elbert Hubbard last year de- 
voted an entire issue of “The Philistine” to her. She is one of those 
rare lawyers, the most of whose work has been without money and 
without price. Few care to belong to a firm of that kind. Admitted 
to the Bar in Washington in May, 1882, she has made a specialty of 
criminal cases. She is a singularly striking looking woman, tall, man- 
nish, commanding, with iron gray hair. Withal she is motherly, gen- 
tle, sympathetic, kind. 

Mrs. Myra Bradwell, who was founder and until her death editor 
of the “Legal News” of Chicago. was a native of Manchester, Vt. 
Two of her ancestors fought in the Battle of Bunker Hill. She is one 
of the numerous Eastern women who moved West. She was educated 
at Kenosha, Wis., and Elgin, Il]. She was the first woman in the 
United States who applied for admission to the Bar, her application 
being denied because she was a married woman. She was instrumen- 
tal in passing a law giving to married women their earnings. In 1892 
she was admitted to United States Supreme court practice. 

Mrs. Frances Maria Brainard O’Linn, who is practicing law in 
Chadron, Neb., makes a specialty of probate business and real estate 
titles. As she expresses it: “I take anything when I believe I am on 
the right side and my client can afford a lawsuit.” Admitted to United 
States Supreme court practice in 1892, on motion of William Jennings 
Bryan, she has never practiced before that body, but has had many 
cases in the United States Land Office of the Interior Department, and 
has met with uniform success. 

The most remarkable family of women lawyers in the United 
States is that of Mrs. Kate Pier and her three daughters. Mrs. Pier 
is the widow of Colonel C. K. Pier, the first white boy born in Wis- 
consin, and a very prominent business man of Milwaukee, where his 
widow and daughters now live. Mirs. Pier, as executrix of her moth- 
rs estate, became so interested in the legal aspects of the business of 
eal estate that she determined to take up law. Born in St. Albans, 
L. 


“— © 


Vt.. Mrs. Pier early moved into Wisconsin, where she met Colonel 
Pier at Fond du Lac. With her eldest daughter, Kate Hamilton Pier, 
she entered the law department of the University of Wisconsin, and 
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mother and daughter completed in one year a course which occupies 
two for the majority of matriculates. Both Mrs, Pier and her daugh- 
ter were admitted to practice in 1887. Miss Pier was admitted to prac- 
tice before the United States Supreme court in 1894, upon the motion 
of Senator William I. Vilas, and her mother and sisters were ad- 
mitted later on her motion. Miss Kate Pier is now the wife of James 
A. McIntosh, of the firm of McIntosh Brothers, railroad contractors. 
This firm is at present executing the largest railroad construction con- 
tract ever let, the Pacific coast extension of the Chicago, Milwaukee & 
St. Paul Railroad. Mrs. McIntosh is no longer practicing law, but 
for years was regarded as one of the most successful lawyers enjoying 
general practice. Mrs. Caroline Hamilton Pier Roemer, the wife of 
John H. Roemer, a prominent Milwaukee attorney, was admitted to 
the Wisconsin courts in 1891, and to the United States Supreme court 
in 1897. She has made a specialty of admiralty and marine law. Mrs. 
Harriet Hamilton Pier Simonds, the wife of Charles G, Simonds, an 
electrical engineer with the General Electric Company of Schenec- 
tady, N. Y., is the youngest of the sisters. She was admitted to 
practice in 1891, and to the United States Supreme court in 1900. 

Mrs. Ellen Spencer Hussey has the enviable reputation of being 
the only dean of a college of law in this country. She is dean of the 
Washington College of Law, intended primarily for women, and is 
Professor of Equity Pleading, Law of Negotiable Instruments and 
Personal Property. She is the daughter of Platt R. Spencer, the 
author of Spencerian writing. She has been attorney for several for- 
eign legations, and is one of the founders of the American Red Cross 
Society. 

Mrs. Catharine Waugh McCulloch, of Evanston, IIl., is the only 
woman in this country who has ever been elected justice of the peace. 
Mrs. McCulloch’s greatest electioneer was her small son of eight. He 
dressed up the family dog in a blanket, inscribed “Vote for Mamma,” 
and sent him forth throughout Evanston. The result was that Mrs. 
McCulloch won overwhelmingly over her opponent, by business a 
plumber. 

Mrs. Victoria Conkling Whitney was admitted to practice in Kan- 
sas in 1892. She is the only woman who can practice before the Court 
of Appeals in Missouri. In 1896 she was admitted to practice before 
the Missouri Supreme court, that body holding a special session for 
the purpose and transacting no other business. No other woman law- 
yer in Missouri was so signally honored. In 1900 Mrs. Whitney re- 
moved to New York, and was admitted to practice before the State 
Supreme court, on motion of former Supreme Court Justice Roger A. 
Pryor. 

Miss Florence King is the only woman patent attorney in the 
United States, and she has during her short legal career scored one of 
the greatest legal woman’s victories yet chronicled in this country. 
For fifteen years she has made patents her specialty, and during that 
time she has not lost a case. ‘Twenty years ago she was a housemaid 
in an Iowa farmhouse, earning $1.25 a week. ‘To-day her income ex- 
ceeds $10,000 yearly. When she was 18 years old she was subpoenaed 
as a witness in a lawsuit. A young stenographer, who sat alongside 
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of her taking notes, interested her, and after adjournment of court she 
plucked up courage enough to ask him what he was doing. From 
that time on she determined to learn shorthand. After a year’s hard 
work Miss King raised $30 and went to a small college at Mt. Morris, 
Hil. 

Miss Susan C. O'Neill is the most remarkable woman lawyer in 
New [ngland, as well as one of the youngest. She is a daughter of 
John O'Neill, of Waterbury, Conn., one of the two leading lawyers of 
Connecticut. With her father and brother, John J. O'Neill, she forms 
the law partnership of O'Neill, O'Neill & O'Neill. 

Miss O'Neill is a young woman just entering the thirties, tall and 

- possessed of a faultless figure, a face full of girlish sweetness and has a 
charming personality. 

Mrs. Sarah Herring Sorin, who is the junior member of the law 
firm of Herring, Sorin & Ellinwood, of Tuscon and Bisbee, Ariz., 
studied law in the office of her father, William Herring, at Tombstone, 
Ariz. Later she was graduated in 1894 from the law school of the 
University of the City of New York. 

Mrs. Sorin, who is a New York girl, studied in Grammar School 


No. 63 and attended the Girls’ Normal College. Returning to Arizona, 
she was admitted to practice in the aa court of Cochise county 
November 21, 1882, wr a year later to the State Supreme court. 


Miss Mary L. Trescott was a poe ta teacher in the Wilkes-Barre, 
Pa., public schools per ge decided to enter law. She received an 
academic education, and 1 graduate of the Eastman Business Col- 
lege at Poughkeepsie, N. Y. Miss Trescott is not identified with any 
firin, but nas an indepe ndent practice in her own name. She has been 
associated with Congressman Palmer as his general cffice assistant, 
taking charge of his clerical work and of his office work during his term 
in Congress, since 1900, 

Mrs. Ella Knowles Haskell has the honor of being the only woman 
lawser in Montana, with offices in Butte. Two other women were 


admitted to practice, but both gave it up after marriage. She was 
graduated in 18st from Bates College. Lewiston, Me., later earning 
her :naster’s degree. She began studying law in the offices of Burn- 
ham & Drown, Manchester, N. H., the senior member at one time being 
a ited States Senator. She has appeared on numerous occasions 
before her State Supreme court in civil and criminal cases. 

liss Mary Philbrook, of Newark, is the only woman lawyer in 
Ne lersey who is entitled to practice before the United States Su- 
prem: court. She was a stenographer in a law firm when she began 
to study law. It was through her efforts that New Jersey women were 
ad | to practice. From 1903 to 1906 she was probation officer 
and ‘or several vears was the active head of the Newark Legal Aid 
Society 


‘irs. Lelia I Robins n Sawtelle for vears practiced | fAW Wi 1 Boston, 
being the first Massachusetts woman to practice before the inited 
States Supreme court, being admitted on the motion of the late Sen- 
ator George I. lioar. Mrs. Sawtelle also practiced on the Pacific 
coast, but later returned to Boston, where she died some time since. 
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Miss Clara L. Power, the only Massachusetts woman now entitled 
to practice before the hi ighest court, is an assistant in the Register of 
Probate’s office, in the court house, Boston. 

Mrs. Alice A. Minnick, of Lincoln, Neb., was the second woman 
admitted to the United States Supreme Court of Claims, and to the 
Circuit court in Nebraska. She first began to practice in 1892, having 
graduated from the college and law department of the State Univer- 
sity of Nebraska. At present she makes a specialty of acting as coun- 
sel for women. 

Miss Enima M. Gillett is an alumnae of Lake Erie College, O., and 
received her law education in tloward University. She first began 
practice at Washington, D. C., in 1883. She is junior member of the 
firm of Newton & Gillett, and makes a specialty of real property law. 

Mrs. Kate Kane Rossi, of Chicago, was admitted to practice before 
the United States Supreme court on motion of the late Robert G. 
Ingersoll. 

Miss Ida M. Moyers, the last woman to be admitted to United 
States Supreme court practice, first began her legal education through 
the medium of a correspondence school, later graduating from the 
Washington School of Law, with a degree of LL. B. During her prep- 
aration, she one engaged in legal work under the direction of her 
father, who had a legal experience extending over forty years. Miss 
Moyers is the senior partner of the law firm of Moyers & Consaul, the 
latter member being her brother-in-law. They make a specialty of 
practice before the Court of Ciaims. Miss Moyers was admitted to 
practice before the courts of the District of Columbia in the fall of 1900. 
—Newark Sunday Call 

"HE STUDENT MENACED. 


The laws of a country form the most important and instructive 


t 


part of its history. It is hy means of a nation’s laws that justice and 


domestic tranquility are established and forever soil thereby pro- 
moting the general weliare of ihe public and securing to its citizens 
all the ened aaa can How from civil and political. religious and 
intellectual 11 And at the same time, it is by means of a nation’s 


laws that tniustins, tyranny and absolutism are established with all 


the rT sulti li 


ne evils o: gereea, vice, povercy, 1gno0rance and final bar- 
barisin. lass of laws is dictated bv nature, reason and 


{ 
mora ye Che latter is the result of folly. pride and selfishness. A peo- 


ple who enjoy laws that are concise and animated and so classified 
and correlated that they caa be easily found and learned, are surely 
destined to excel, in power and virtue, all others whose laws are com- 
plex and voluminous, uncertain Lt conflicting. A system of laws, in 
order to be effective. salutary and enduring, must be based on funda- 


mental principles from which must grow all the numerous legal rules 


that apply to the mare» irticular cases that may arise in any and all 
* P 2% 1 ’ sa)s m9 \f » 
the different defarim ec... of the law. Necessarily, many of these legal 


rules are ef shor: duration; they would develop, serve ma purpose 
and then give place to new and more suitable ones om the same 
source ; but the underlying principles would endure unchanged tor- 


ever. With the advance of time with all its attending growth of trade 
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and commerce, science and arts, and increase of national and social 
intercourse, comes a corresponding increase and change in the sources 

of litigation. All these evolutions, in time, require a change in the 
rules of the law but not in the body of the law. Such temporary rules 
of the law may be often found in statute, practice acts and rules of evi- 
dence, but the body of the law should consist in the great underlying 
principles of the law, such as Salus populi supreme lex, Verba fortius 
accipiuntur contra proferentem and others, without which principles 

no legal system can long endure. 

The ideas above expressed are not of English or Anglo-Saxon 
origin ; they are Roman and Norman. Notwithstanding race pride 
and the endless and forceful arguments of many able English lawyers 
to the effect that the body of the common law of Engl and i is entirely 
of English origin, the world is fast coming to the conclusion that the 
majority of the basic principles in the legal systems of every civilized 
nation on earth was directly or indirectly derived from the Roman law. 
The science of law is a Roman creation. The Roman was happily 
endowed with the inclination and power to reason on matters relative 
to publie and social affairs. In his victorious and triumphant marches 
to and fro, he collected. learned and condensed the good sense of the 
ages, all of which he utilized in perfecting his laws. Among the many 
treasures bequeathed to the world by the Roman people, the one that 
has worked most for order, peace and happiness, is Roman jurispru- 
dence. Indeed, if the English common law were to discard all it re- 
ceived from the Roman law, it would have nothing left but its ancient 
barbarous usages and customs. The Roman law was constructed on 
simple fundamental principles, the truth and value of which principles 
every one who is led by the light of reason must accept without ques- 
tion, while the common law consists of a heterogeneous mixture of 
barbarie usages, Roman relies, Aristotelian philosophy, theological 
casuistry, and military and feudal regulations. 

\When Roman jurisprudence was in its highest perfection, the 
Roman devotees oi the law committed to memory and constantly con- 
templated the fundamental principles underlying their law. They 
always agreed on the truth and value of these principles. Disputes in 
cases were confined to the question as to which particular rule of law 
should control in the case et issue and out of which fundamental prin- 
ciple the rule should grow. In other words, the Roman jurisprudence 
had fundamental principles to rest upon, by means of which it could 
develop on logical and philosophical lines. All cases were referred 
back to first principles. Of course, judicial decisions in similar cases 
were considered and treated with respect, but not adopted and fol- 
lowed as precedents. 

But how different is the jurisprudence of the English speaking 

races who have largely adopted and followed the plan of the English 
common law. In the latter the law has no other basis than the ever 
changing quicksand of precedent upon which it rests. In our country 
the great bulk of our law consists of constitutions, statutes, indefinite 
rules and precepts laid down in an indefinite number of cases many 
of which are more or less poorly reasoned. When we view our law 
as an entirety, it is a tangled mass of wisdom, folly and inconsistencies, 
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without any semblance of a corpus juris (except as to the constitutions 
and statutes which comprise but a very small portion of the whole 
bulk). As it is, principles and rules are only assumed tentatively and 
applied to particular cases. No definite and exact rule of law can be 
said to exist until after it has been formulated and pronounced in a 
case at bar. The rule adopted in the case at bar may be more or less 
like some rule applied by another judge in another case, but it is not 
exactly the same rule. And thus a rule of law is often taken and ex- 
panded and distorted until it becomes so perverted and dangerous that 
its pernicious course is finally changed either by an overruling judicial 
rule or by legislative enactment. The reported cases are now becom- 
ing so numerous, varied and conflicting that a reason therein can be 
found for almost any doctrine, however novel; and thus the law is ren- 
dered as unstable as a quagmire. There are few things more uncer- 
tain than the result of a law suit. It is only from the observed intel- 
lectual phenomena of a court disclosed by its former decisions, that a 
lawyer is able to guess what will be the future holding of that court. 
In most instances where a judge has made no rule in his own court 
that apparently fits the case at bar, he examines a number of the most 
recent reported cases for which he has the most respect, and observing 
their general trend, he lights upon a rule which he believes is justified 
by their sanction and this rule he proceeds to apply to the particular 
case at bar. In many of the decisions of the numerous courts of appel- 
late jurisdiction the rules therein laid down are so loose and uncertain 
in form and meaning and contain so much dictum that they can serve 
but little purpose other than to render the law still more complex and 
confusing. 

The foregoing statements are direct and pointed, and their truth 
is apparent to everyone who has taken the care and time to investigate 
the question. But there is still much more to be said on the subject. 
What can be truthfully told about the defects of our legal literature? 
Do our legal text books as a rule contain the true history and correct 
philosophy of our law? Do they disclose the real source of our law? 
These questions touch the field wherein grow many errors that menace 
the student of the law and destroy the harmony and usefulness of our 
jurisprudence. Many thousand text books have been written on our 
law. Many of them deal with particular minor subjects, others treat 
the law of an entire department of the law, and some attempt to pre- 
sent the law in all its branches and departments. Tew of these works 
treat the law as an entirety, but on the contrary they teach it in frag- 
ments without showing any relation between the different departments 
or branches thereof. In other words, the law is not resolved into its 
general principles; and few attempts are made to show that the woot 
and warp of the law consist in the fundamental principles. As a rule 
there is but little evidence of a disposition to appreciate the proper 
province and duty of a court and the value and necessity of a harmon- 
ious and protecting jurisprudence. There seems to be a prevailing 
opinion that the prime duty of a court extends no further than dealing 
out substantial justice to the parties litigant in the case at bar, and 
that the court has little concern in the maintenance of a uniform and 
cohesive jurisprudence. 
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The authors of legal text books and encyclopaedias usually pre- 
sent and discuss the law as they find it scattered here and there, far 
and wide in the reports of the decisions of the numerous courts. 
These decisions are often conflicting, irreconcilable and confusing, nev- 
ertheless they are cited and often given equal commendations by such 
authors: and accordingly most of the legal text books are written. 
The reader will see in many of those text books passages to the effect 
that “the authorities conflict on this subject,” and that “the weight of 
the authorities holds this to be the law,” and that “this is the law on 
this question but there are many good authorities that hold to the 
contrary,” and that “the authorities are not clear on this subject.” 
Indeed, many of the text books are sometimes so evasive and confus- 
ing that their reader is often less decided as to what the law is on the 
question under consideration than he was before he began to consult 
them. Ample proof of these assertions can be obtained by reading 
the most widely advertised great work of the age, Cyclopaedia of Law 
and Procedure, especially under such topics as Accord and Satisfac- 
tion, Appeals and Errors, Assignment of Choses in Action, Criminal 
Law, Equity, Estoppels and Gifts, etc., ete. 

We can discover from these text books that the courts in many 
states in recent years have so far departed from fundamentals that 
they are viciously undermining the entire fabric of the law by holding 
that pleadings can be waived. See Hughes on Procedure, pp. 7-52. 
We can note therein that numerous courts are disregarding Frustra 
probatur quod probatum non relevat (it is vain to prove what is not 
alleged) and its kindred maxims, and yet the authors thereof do not 
complain that such departures will surely overwhelm even the most 
perfect jurisprudence. We can see instances where variances are 
countenanced and upheld, and we can behold statements to the effect 
that legislatures can authorize such variances. Seldom therein do we 
see a proper description of the profound functions of pleadings, or rea- 
sons given why ‘‘allegata et probata must correspond,” is an essential 
rule in a constitutionalism, and that such rule is related to the rule 
that “a court is bound by its record;” nor are we told therein that all 
these elements are essential requirements in a government of limited 
and defined powers. Indeed, some of the greatest authors and writers 
and many of the courts of last resort may be cited in denial of the 
maxims last stated. See Hughes on Procedure, pp. 29-32; 2 Thomp- 
son on Trials, secs. 2510-2311; Andrews Stephen's Pleadings, 230, 2d 
ed. Every phase of the last mentioned rule is equally commended in 
the Cyclopaedia of Law and Procedure. See 2 Cyc. 691-692, and 
cases; 2 id. 715; 12 id. 372, 590; 16 id. 403-406. Scores of pages therein 
can be cited pro and con with equal commendation, and the collection 
of conflicting cases and rules are hopelessly confounding and bewilder- 
ing. Seldom do we see a clear and distinct description of the respec- 
tive functions of the mandatory or judgment-roll record and the stat- 
utory record (Bill of Exceptions); and rarely do we find a clear and 
distinct statement as to what constitutes formal error and as to what 
constitutes substantial error. These books rarely define what consti- 
tutes the foundation of a judgment nor do they demonstrate the im- 
portance of such foundation and the necessity that all courts should 
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agree upon such foundation. The division of state power, although a 
very essential and salutary feature in our governmental institutions, is 
seldom referred to in the books. 

[n the last generation a supposed distinction between substantive 
and adjective law has arisen which distinction has been greatly em- 
phasized. One edition of books was produced to present the substan- 
tive law and another edition to present the adjective law. However, 
these works did not seem to be sufficiently acceptable upon those 
theories, and to correct the mistakes another edition followed on a 
different plan. These facts disclose a condition that bodes more ill 
than good, and indicate that financial success of the publisher is of 
more importance than the intrinsic merit of the work. 

Books are widely advertised as the student’s guide and counselor, 
and proclaimed as the ne plus ultra effort of a multitude of professors 
in leading colleges, and yet they never cite nor discuss one fundamen- 
tal. Frequently the greater portion of such books consists of matter 
garbled from an ordinary law catalogue, and the remainder is com- 
posed of a pad of inferior rules together with a series of attacks on 
vorks that are not developed on the same plan. The publishers of 
such books seem to pervade their whole output with an air of some- 
thing new or modern or American, and the buyer is often deceived 
thereby. 

Legal literature and methods of instruction are casting too much 
responsibility upon the student. As it is, he must choose for himself, 
and if he decides unwisely he must suffer the consequences. In Amer- 
ica the matter of a legal education is a free-for-all contest; and all 
schools, all sets and all teachers are saying all things. The conflicting 
theories have created a condition that is completely bewildering. 
There are all kinds of literature for all men and every ism. The result 
is an abracadabra. The student will surely revolt after he has been 
fully advised. 

The reader may say: “Yes, the conditions are bad and the danger 
is great. But what shall be the remedy?” The answer to the question 
should be “We must go back to and stand upon the fundamentals as 
the Romans did when the lights of their jurisprudence shone bright- 
est.” Even the most perfect codification of our laws would not save 
us unless we adhere to the fundamental principles of our law and ever 
bear them in mind. Every devotee of the law should always remem- 
ber that jurisprudence is intimately involved with government, and 
that the study of law is the study of government. There is just as 
much truth in the maxim Debile fundamentum fallit opus (when the 
foundation fails, down goes the entire structure), as there was when 
Greece, Rome and other once wonderful nations went down to de- 
struction to the everlasting shame and dishonor of those who were 
responsible for the proper administration of their laws. Our ancestors 
designed and established a splendid scheme of government and Jjuris- 
prudence attended with a constitution replete with wise provisions for 
the protection of life, limb, liberty and property. The complete devel- 
opment and the perpetuation of that scheme is the great concern and 
duty of their descendants. The task to be performed by the descend- 
ants may call for the exercise of more wisdom and intellectual power 
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than was required of their ancestors. Knowledge of fundamentai 
principles accompanied by due respect therefor will provide us with a 
prescriptive or unwritten constitution which is of greater value and 
aid than the one that is written. These fundamentals are compara- 
tively few and easily found. Bacon, the founder of the maxim theory 
in English law, displayed only 25. Broom prominently treated but 
104, all of which were taken directly or indirectly from the civil law. 
The civil law of Rome was based upon Twelve Tables, in the first of 
which was Salus populi suprema lex ‘The application of these prin- 
ciples can be seen in the decisions of Lord Mansfield, a lawyer of the 
ages. It was Mansfield who first extensively introduced into English 
jurisprudence the principles of the civil law of Rome. Agreeably to 
and under the influence of his decisions appeared in one single decade 
four great works, namely, Smith’s Leading Cases, Story’s Equity 
Pleadings, Greenleaf on Evidence, and Broom’s Legal Maxims. In 
these works can be found the fundamental principles of the law; and 
the great and constantly increasing myriads of cases can be nothing 
more than an application of the rules growing out of such principles.— 


I. W. Foltz, in the Chicago Legal News. 





BROKER’S COMPENSATION FROM BOTH PARTIES. 


In the case of McLure v. Lake, decided by the United States Cir- 
cuit Court of Appeals for the Ninth Circuit (154 Fed., 647), it is held 
that where a broker, although acting as agent for both the’seller and 
purchaser of property, is given no discretionary power to negotiate the 
sale, but his employment is merely to bring the principals together 
and to keep them informed as to the condition of the property, the 
dual employment is not inconsistent nor contrary to public policy, and 
he may receive payment from both principals. In the opinion of the 
court it is said on this point: 

“It is further contended by defendant, and this seems to be his main 
contention, that the court erred in directing a verdict for the plaintiff, 
because it appears from the pleadings that the deceased Gibson was 
acting for both the vendor and vendee in the matter of the sale of the 
Broadwater group of mines, and there was no evidence showing that 
the parties to the transaction knew that he was acting in such dual 
capacity. The principle for which the defendant contends is that it is 
prima facie contrary to public policy for a broker to act as agent for 
both vendor and vendee in a sale of property, and that when such 
double employment is shown, the agent is not entitled to recover com- 
pensation from either of his principals, without proof that both of them 
knew of the dual capacity in which he acted, and consented thereto. 
This may be regarded as the statement of an elementary rule of law, 
and is supported by numerous authorities, among which the following 
may be cited: Meyer v. Ilanchette, 43 Wis. 246; Scribner v. Collar, 40 
Mich. 375, 29 Am. Rep. 541; Leathers v. Canfield, 45 L. R. A. 33, 117 
Mich, 277, 75 N. W. 612; Hobart v. Sherburne, 66 Minn. 171, 68 N. 
W. 841; Young v. Trainor, 42 N. E. 139, 158 Ill. 428; Hannan v. 
Prentiss, 124 Mich. 417, 83 N. W. 102; 19 Cyc., p. 279. It will be 
found upon examination that this principal of law is only applied in 
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cases where the agent is clotiied with some discretion in the matter of 
advising or negotiating the sale or purchase of property, where the 
duty which he owes to one principal is inconsistent with that which he 
owes to the other. The rule is based upon the doctrine that ‘the duty 
of an agent for a vendor is to sell the property at the highest price; 
and of the agent of the purchaser, to buy it for the lowest.’ Farns- 
worth v. Hemmer, 1 Allen (Mass.), 494, 79 Am. Dec. 756. When the 
fact of such inconsistent relation is either admitted or proved the bur- 
den is then upon the agent to show that both principals had knowledge 
and consented to his acting in such dual capacity, and without such 
proof he is not entitled to recover compensation from either, but where 
the agency is not of this nature, where the agent is given no discre- 
tionary power to negotiate the sale, and his employment is merely to 
bring the principals together that they may make their own contract 
upon such terms as they may agree, the reason for the rule above 
stated ceases, and the agent is entitled to recover from both principals, 
if both have agreed to pay him for such services. Rupp v. Sampson, 
16 Gray (Mass.), 401; 77 Am. Dec. 416; Knauss v. Brewing Co., 142 
N. Y. 70; 36 N. E. 867; Empire State Ins. Co. v. American Cen. Ins. 
Co., 34 N. E. 201; 138 N. Y. 446. 

“The question then is, to which of these classes does the present 
case belong? There is nothing in the evidence to throw any light 
upon this question, as it does not disclose the scope of Gibson’s agency, 
what assistance he was to render the defendant in making the purchase 
of the Broadwater group of mines, or what service he was to perform 
for the owner of the property sold. It is, however, admitted by the 
pleadings that Gibson was to receive compensation from both parties 
to that transaction, and defendant claims that, such fact being ad- 
mitted, the burden of proof was upon the plaintiff to prove that both 
parties knew of and consented to such double employment. It is 
alleged in the answer, as one defense to the action, that Gibson was 
to receive compensation from the owner of the Broadwater group of 
mines, as well as from the defendant, for his services as broker in the 
matter of effecting a sale thereof, and that neither of his principals 
knew that Gibson was acting in such dual capacity. The plaintiff in 
his replication admits that Gibson was to receive compensation from 
both the defendant and the owner of the Broadwater group of mines, 
in the event that the defendant should become the purchaser thereof, 
but in this connection alleges: ‘That in the effecting of the said sale 
the said Charles S. Gibson merely acted as agent in bringing the said 
parties together and in keeping them informed as to the condition of 
the property, and that he had nothing whatever to do with the fixing 
of the price for which the property was to be sold, or in determining 
as to whether or not either of the parties would accept the proposition 
so made by the other.’ 

“It will be seen from this that the replication in effect denies that 
Gibson’s agency was one which gave him any discretion in the matter 
of negotiating a sale of the Broadwater group of mines, or imposed 
upon him any other duty in relation to such sale than that of a middle- 
man, and keeping the parties ‘informed as to the condition of the prop- 
erty. The admission of the double agency being thus qualified, we 
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think the burden was upon the defendant, under the authorities, to 
offer some proof to sustain the broad allegation of his answer in rela- 
tion to the scope of Gibson's agency. In the absence of evidence tend- 
ing to show that Gibson's agency was one which vested him with some 
discretion in the matter of negotiating the sale of the Broadwater 
group of mines plaintiff's replication is to be taken as true, and the 
case is thus brought within the rule of Knauss v. Brewing Co., 142 N. 
Y. 70, 36 N. E. 867, in which case it was said: 

“It is undeniable that where the broker or agent is invested with 
the least discretion, or where the party had the right to rely on the 
broker for the benefit of his skill or judgment in any such case, an em- 
ployment of the broker by the other side in a similar capacity, or in 
one where, by possibility, his duty and his interests might clash, would 
avoid all his right to compensation. The whole matter depends upon 
the character of his employment. If A is employed by Bb to find him a 
purchaser for his house upon terms and conditions to be determined 
by B when he meets the purchaser, I can see nothing improper or in- 
consistent with any duty he owes B for A to accept an employment 
from C to find one who will sell his house to C upon terms which they 
may agree upon when they meet; and there is no violation of duty, in 
such case, in agreeing for commissions from each party upon a bargain 
being struck, or in failing to notify each party of his employment by 
the other.’ 

“The fact admitted by the replication, that, in addition to his em- 
ployment as a middleman, Gibson was also employed by the parties to 
give information as to the condition of the property, does not affect 
the question before us, as it cannot be said as matter of law that such 
an employment imposed upon Gibson any inconsistent duty in the 
matter of the conflicting interests of the vendor and vendee. There 
certainly is no presumption that Gibson was employed by either of his 
principles to deceive the other, to suppress facts within his knowledge, 
or to give false information to the other as to the condition of the 
mines. The replication avers that he was to keep them informed as 
to the condition of the property, and this must be construed as an alle- 
gation that his contract with both was to furnish true information as to 
its condition, and the double employment for such purpose, was not 
contrary to public policy, as the duty which he owed to one under such 
contract, was not inconsistent with his duty to the other.” 


The limit of the master’s duty to his servant regarding places and 
appliances is held, in Armour & Co. v. Russell (C. C. A. 8th C.) 6 
L. R. A. (N. S.) 602, to be the exercise of ordinary care, having 
regard to the hazards of the service, to provide the servant with 
reasonably safe working places, machinery, tools, and appliances, and 
oO exercise ordinary care to maintain them in a reasonably safe con- 


+ 


dition of repair. 


A plea of payment of a less amount than is acknowledged to be 
due, which was borrowed for the purpose, and a satisfaction and re- 
lease of all claims and demands, is held, in Schlessinger v. Schlessinger 
(Colo.) 8 L. R. A. (N. S.) 863, not sufficient as one of accord and sat- 
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VOTING MACHINES IN MASSAUHUSETS. 


Some interest has been manifested in this state concerning the 
decision by the Massachusetts Supreme court as to the use of voting 
machines. In that state the constitution provides that an election for 
representatives shall be “by written ballot.” The following was the 
opinion of the full court, the case being that of Nichols v. Election 
Commissioners of Ward 10, Boston. The plaintiff was petitioner for 
a mandamus against the Election Commissioners directing them not 
to use a voting machine at the last election: 

“The constitutional question thus raised was considered in the 
different answers given to questions submitted by the House of Rpere- 
sentatives, which appear in the opinions of the Justices, 178 Mass. 605, 
609 and 611. This question may be answered affirmatively or nega- 
tively according to the degree of strictness with which we interpret the 
language of the constitution. 

“If a choice by written votes is to be limited as to details to the 
particular method or methods which the framers of the constitution 
had in mind more than a hundred years ago, it is plain that the use of 
this machine is not permissible. If we look at the object of the con- 
stitutional requirement there is ground for an argument that it may be 
accomplished by the use of this machine, and that in a broad and liberal 
application of the provisions of the constitution to the present condi- 
tions, and possible methods of voting, the use of this machine at an 
election should be deemed a choice ‘by written votes.’ 

“It may be argued that the making of a material record of his act 
by each voter, and thereby securing for it a greater certainty and per- 
manence than would result from a show of hands or a declaration viva 
voce, is accomplished by the use of the machine as well as by a paper 
vote written by the hand of the voter and deposited in a box. 

“The secrecy of the ballot is even more effectively secured by the 
machine than by the method practiced 100 years ago. It might be 
contended that when the voter has pressed down the key before the 
name of each of his candidates he has before him his vote upon which 
his choice is designated by the crosses opposite the names, and that 
his movement of the lever which makes the record upon the dials below 
does not differ in effect from the movement of his hand in throwing a 
piece of paper into a box, and that the numerical adjustments and un- 
certainty that intervene between his act and the entry of the result by 
the election officers are no greater in the one case than in the other. 
Some of the justices, including the writer of this opinion, would prefer 
to decide that this method of voting is within the meaning of the con- 
stitutional provision. 

“But the method in detail is entirely unlike the writing of a name 
of chosen candidates upon a piece of paper and the deposit of the 
paper in a box, to be afterward taken out and counted. In the use of 
the machine the voter must trust everything to the perfection of the 
mechanism. He cannot see whether it is working properly or not. 
This chance of error, whether greater or less than the chance that a 
ballot deposited in a box will not be properly counted, is very different 
from it. It was not within the knowledge or contemplation of the 
framers of the constitution.” 
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REBUKE OF GRAND JURY. 


Mr. Justice Trenchard recently charged the Atlantic county grand 
jury concerning the breaking of the law in that county by the gamblers. 
They found no true bills, however. When they came into court the 
Justice asked Prosecutor Abbott if any of the bills were for gambling. 
The Prosecutor said that there were none of that character. The 
Justice said: 

“We notice that you present no indictments in the gambling cases 
which were before you. You were fully instructed as to your duty. 
It was made plain that that was to indict whenever the evidence pre- 
sented is sufficient for that purpose; that it was not competent for you 
to try the accused; that the indicted person might make his defence on 
trial before the traverse jury; that it was not competent for you to 
speculate as to possible defence which an accused person may have 
and for such reason to fail to find an indictment. 

“Besides the duty of instructing the grand jury as to the law, 
which duty the court has performed, the court has another duty to 
perform, and it is this: To see that the law is faithfully executed, and 
when it is not faithfully executed, to place the responsibility where it 
belongs. 

“The court understands that there was evidence presented in sev- 
eral cases which not only justified, but compelled, under the legal rules 
we have stated, indictments at your hands. If we are right in believ- 
ing as we do that there was evidence presented which justified indict- 
ments the failure to find them must rest where it belongs, namely, 
with this grand jury. 

“Under the circumstances there is no occasion for this grand jury 
to remain in further attendance upon this court. Such further action 
as may be required will necessarily be presented to another grand jury. 
You are discharged.” 

Councilman William Riddle, of Atlantic City, one of the jurors, 
addressed the court, saying: “Your honor, may I be allowed a word for 
my fellow-grand jurors and myself before parting?” 

“T see no objection,” the court made answer. 

“Your honor,” Mr. Riddle continued, “we reconsidered the charges 
in the gambling cases because we realize that the responsibilities and 
cares of others that are put upon your shoulders made it incumbent on 
us to do all in our power to assist you, but we could find no bills on 
the evidence presented, and, speaking for my fellow-grand jurors and 
by their request, | say that as God-fearing men we could do naught 
else than we did, and our action was unanimous.” 

“It is needless for further discussion; you are discharged,” said 
Justice Trenchard. 





The loss caused by the accidental destruction of a machine sold on 
credit, with retention of title to secure the purchase money, after it has 
been delivered to the purchaser, but before payment has been made, 
is held, in Marion Mfg. Co. v. Buchanan (Tenn.) 8 L. R. A. (N. S.) 
590, to rest upon him. 






















THE SCREEN LAW. 





ENFORCING 
ENFORCING THE SCREEN LAW. 


On November il Mr. Justice Hendrickson, of the N. J. Supreme 
court, filed an opinion allowing an alternative writ of mandamus, ap- 
plied for by William O. Lay, to compel the Hoboken common council 
to enforce by resolution or otherwise the provision of the “Bishops’ 
law” requiring that the interior of saloons shall be exposed to full 
view on Sunday. 

The application was for either an alternative or peremptory writ. 
The granting of the former gives council the option of obeying forth- 
with the order of the court directing that the screens be kept down, or 
of filing a plea seeking to establish why this cannot be done. In the 
latter event it would remain with the court to decide whether or not 
the peremptory writ, admitting of no further delay, should be granted. 

When the application was made, Justice Hendrickson remarked 
that evidence was offered, showing that no rule had ever been adopted 
by council requiring the screens to be kept down, and that many 
saloons in Hoboken do not expose their bars as required under the 
‘Bishops’ law.” He holds that the duty of licensing bodies to enforce 
the provisions of the law is purely ministerial. 

One of the grounds relied upon by the defendants was that Mr. 
Lay, being a private citizen, had no standing in court. Justice Hen- 
drickson holds that the question of the removal of the screens is a 
matter of public right, and involves the performance of the duty which 
affects the public generally. 

Under such circumstances, he says, the rule is well settled in this 
state that a private citizen has standing in courts. 

The second ground discussed was that if council failed to do its 
duty, there was a remedy by indictment which could have been in- 
voked before resorting to mandamus. ‘The answer of the court to this 
contention is, that indictment would not furnish a complete remedy. 
While it might result in the punishment of the delinquent officials, it 
would leave the public duty still unperformed. 

In the syllabus of his opinion, Judge Hendrickson said: 

“Where a writ of mandamus is sought for the purpose of requir- 
ing a municipal board or body to perform a statutory duty, purely 
ministerial in character, designed to redress or prevent public wrongs 
effecting the peace and good order of the community at large, it may 
issue upon the application of a private relator, who is a resident and 
taxpaver of the municipal district. 

“The fact that another remedy may exist for reaching the evil com- 
plained of, will not avail to prevent the resort to mandamus, unless 
such other remedy is specific and adequate to accomplish the statutory 
purpose.” 





Whether or not a bank receiving and crediting to a depositor a 
check on another bank is entitled to enforce it as owner is held, in 
Fayette National Bank v. Summers (Va.) 7 L. R. A. (N. 5.) 694, to 
depend upon its having been the intention of the parties that the 
deposit shall be treated as cash, which fact is to be determined by the 
jury. 
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In Re SYLVANUS LEE +. COUNTY CLERK OF MONMOUTH. 


(N, J. Supreme Court, Nov. 5, 1907). 
Printing of Ballots— Error—Jurisdiction. 


This was an application by Sylvanus Lee for an order requiring 
the County Clerk of the county of Monmouth to correct alleged error 
in the printing of ballots, and was heard by one Justice sitting at 
Chambers. 


Mr. J. Clarence Conover for petitioner. 
Mr. John S. Applegate, Jr., jor County Clerk. 


HENDRICKSON, J.: This is a petition filed by Sylvanus Lee, 
of the town of Keyport, a voter and resident of and present Chief 
Commissioner of said town, praying an order requiring the County 
Clerk of Monmouth county to correct an alleged error in the printing 
of the official Republican ballots for said town for the ensuing election 
to be held on November 5, 1907, by omitting the names of William 
E. Bedle, Rufus O. Walling, William E. Wooley, Jr., Sylvanus Lee 
and A. Wilson Van Buskirk therefrom as nominees on the Republican 
ticket for town commissioners, and by reprinting such ballots with 
these names omitted, and by destroying all other Republican ballots 
for said town. This application is made under section 53 of the elec- 
tion law found in the compilation of the Secretary of State for 1907, 
p. 34. 

The error complained of is that the petitioner and four other 
voters and residents of said town have been regularly nominated for 
commissioners of said town by a convention representing the Demo- 
cratic party, under authority of section 1 of the Primary Election Law, 
pages 134, 135 of the compilation, and their nominations were accepted 
and duly certified to the County Clerk. The petitioner contends that 
under the section last named, Keyport being a town, nominations must 
be made by delegates elected at the primary, and cannot be made 
directly at the primary, and that the nominations for the Republican 
ballot made in that way and certified to the County Clerk by the clerk 
of the township of Raritan, along with township nominations, in which 
the town of Keyport is located, were a nullity, and that such state- 
ment of the township clerk could confer no authority upon the County 
Clerk to print such names on the Republican ballot. The counsel 
for the County Clerk has raised the point that even conceding that the 
petitioner's view as to the true construction of section 1 of the pri- 
mary law be correct, which he does not admit, that this court is with- 
out jurisdiction to make the desired order under section 53 of the 
election law. 

After hearing counsel on both sides, I have reached the conclu- 
sion that the point is well taken. A careful reading of the section 
indicates, I think, that it relates only to mistakes or inaccuracies in the 
printing and was not intended to involve the validity of the nomina- 
tions. This view will be reinforced, I think, by reference to section 
46, p. 30, of the compilation, which declares that, “All certificates of 
nomination which are in apparent conformity with the provisions of 
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this act shall be deemed to be valid unless objection thereto shall be 
duly made in writing and filed with the officer with whom the original 
certificate was filed within two days after the filing of said certificate,” 
&c.; then follow directions as to giving notice to candidates inter- 
ested and having the validity of such objection passed upon by the 
County Clerk and later by a Justice of the Supreme court on the appli- 
cation of any candidate whose rights are threatened with invasion. 
No such objection was filed and no proceedings taken under that sec- 
tion in this case. 

My conclusion is that I am without jurisdiction to make the 
desired order under section 53. Having reached this result, the ques- 
tion of whether the town of Keyport must nominate by convention of 
delegates elected at the primary and not by a direct vote at the pri- 
mary, is not before me and is not decided. The petition must be 
dismissed. 





BUTTERWORTH-JUDSON CO. v. CENTRAL B. B. OF N. J. 


(N. J. Chancery, August, 1907.) 
Amendments to Bill— Costs. 
On motion for retaxation of costs. 
Mr. George Holmes for motion. 
Mr. John A. Miller, contra. 
(MEMORANDUM.) 


EMERY, V.C.: The items objected to are those which relate to, 
or are the result of, the amendments (two) made to the bill. As these 
amendments were made after defendants filed answer, which was not 
objected to, they come within Rule 68, which requires complainant to 
pay costs on order to amend, and Rule 69, which requires complainant 
to furnish defendant certified copy of amended bill. Rule 108 also ex- 
pressly forbids including costs of amendment, occasioned by com- 
plainant’s own fault, mistake or laches in costs on final decree. As the 
amendments were made for the purpose of including matters which 
might have been included in the original bill, the costs of amendment 
come within this rule also. All of the items objected to, except the 
item of drawing and engrossing amended bill—$41.40 to solicitor and 
six cents to clerk—come within these rules and must be disallowed. 
The drawing and engrossing of the amended bill, however, became nec- 
essary, under Rule 71, in order to make the record of the cause for 
final hearing and decree and for enrollment. This item should there- 
fore be allowed as part of the costs on final hearing on the amended 
bill. The cost of engrossing the affidavits to the amended bill, how- 
ever, cannot be allowed, as these affidavits are not proof in the cause 
at final hearing, and the affidavits taken on the amendments do not 
seem from the record to have been used except on the application to 
amend. All of the items objected to, except the item for drawing and 
engrossing amended bill, will be disallowed, and the costs will be re- 
taxed on that basis. 
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LAIRD et al, v. ATLANTIC COAST SANITARY CO. 


(N. J. Chamcery, October 8, 1907.) 


Appeal—Effect—Suspension of 
Injunction.—1. The provisions of 
section 112 of the Chancery act of 
1902 (Acts 1902, p. 546, c. 158), do 
not repeal or modify the effect of 
rules 118 and 150, which forbid the 
issue of process of injunction up- 
on a final decree until after the ex- 
piration of 10 days from the filing 
of the decree. 

2. During said 10 days, no pro- 
cess of injunction on a final decree 
can issue, except on an order of 
the court. 

3. After appeal taken from such 
a decree, no process of injunction 
can issue except on an order of the 
court. 

4. On application for an order 


directing such process to issue, if 
it appears on the face of the pro- 
ceedings, or is otherwise made to 
appear, that such process would 
destroy the subject-matter of the 
litigation and leave nothing but 
an abstract question to be passed 
upon by the Court of Errors and 
Appeals, the order should be re- 
fused. 

5. If, after any such order di- 
recting the issue of such process, 
the defendant conceives that it 
would have the effect above men- 
tioned, he may apply for an order 
to suspend or modify the opera- 
tion of the process, under section 
112 of the Chancery act of 1902. 

(Syllabus by the court,) 


Bill by William H. Laird and others against the Atlantic Coast 


Sanitary’ Company. 


Judgment for complainants. 


Motion vacating 


order setting aside injunction granted. 
A final decree for an injunction was filed in the above cause on 


August 3, 1907. 
issued from the clerk’s office. 


been made, either under rule 118 or rule 150. 


On August 12, 1907, an injunction was sealed and 
No direction or order for the writ had 


On August 12, 1907, a 





notice of appeal from the decree was filed, of which due notice was 
afterward given to defendant. It having been represented to the court 
that the writ of injunction had been inadvertently issued (being issued 
before the expiration of 10 days from the filing of the decree), an 
order was made on August 22, 1907, vacating and setting aside the 
writ. 


Mr. I'rederick Parker for the motion. 
Mr. Thomas P. Fay, contra, 


MAGIE, Chancellor: The motion now made is in the alternative. 
It applies (1) for an order either to vacate or modify the order of 
August 22, 1907, vacating the injunction issued on August 12, 1907; 
or (2) to direct that an injunction now issue according to the decree. 

Unless the contention of complainants’ counsel as to the effect of 
the legislation contained in section 112 of the Chancery act (Acts 1902, 
p. 546, c. 158) is well founded, the order of August 22 ought not to be 
disturbed. The writ of injunction was issued in violation of rules 118 
and 150. The complainants ought not to gain any advantage because 
the clerk’s office inadvertently sealed and issued the writ. The con- 


tention for the complainants is that the legislature above referred to 
has repealed or modified rules 118 and 150, so that an injunction di- 
rected by a decree may be sealed and issued before the expiration of 
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10 days from the filing of the decree, and without any order or direc- 
tion of the court. | am unable to agree with that view of the scope 
and effect of the legislation in question. By its terms it does not 
apply to the issuing of writs of injunction, but only to the effect to be 
given to an appeal taken from a decree or a writ issued thereon. It 
would be applicable to an injunction issued by the order of the court 
during the 10-day period provided for by the rules, or to one issued 
after the expiration of the period. It provides that an appeal shall 
not suspend or modify the operation of an injunction without the order 
of this court or the Court of Errors, and prescribes that such suspen- 
sion shall extend only so far as is necessary to preserve the subject- 
matter of the appeal. As the rules in question remain unaffected by 
the legislation referred to, the writ of injunction was improperly issued 
on August 12, and its vacation will not be set aside. It remains to 
consider the other part of the application. 

The practice with respect to issuing process on a final decree after 
an appeal has been filed has been well recognized in this court, and is 
laid down by that distinguished equity judge, Chancellor Green, in 
Schenck v. Conover, 13 N. J. Eq. 31. The rule is that, after an appeal 
is taken, no such process can issue until after the order of the court. 
Counsel for defendant insists that the power of the Chancellor to 
direct the issue of process of injunction upon a decree for that pur- 
pose, after the filing of an appeal, has been declared to be improper 
by the Court of Errors and Appeals in Pennsylvania R. R. v. National 
Dock, etc., 54 N. J. Eq. 647, 35 Atl. 433. Such a view of the decision 
in that case has frequently been indicated by the Bar. It has been 
conceived that the decision indicated that the filing of an appeal de- 
prived this court of the power of proceeding with the case before it, 
and even where the appeal has been taken from some interlocutory 
order or decree. In my judgment there are no expressions in the 
opinion delivered by Chief Justice Beasley, speaking for the Court of 
Errors, that ever justified such an inference, and I think that the court 
has expressly repudiated such a construction in Morton v. Beach, 56 
N. J. Eq. 791, 41 Atl. 214, where the taking of an account directed by 
an order of the court which had been appealed from was held not to 
be erroneous, and a decree made upon the report upon the accounting 
was declared to be unimpeachable. At the same time there are ex- 
pressions in that opinion which seem to be broader than were required 
by the case presented. The case presented to the court related to a 
decree which required the Pennsylvania Railroad to remove certain 
cars which were impediments to the building of the tunnel which this 
court had found that the National Docks Company had a right to build, 
and also restraining it from interfering with the National Docks Com- 
pany in the construction of the tunnel. The railroad disregarded the 
mandatory part of the decree, and practically the restraining part also. 
Thereupon this court found the railroad company guilty of contempt 
and was about to enforce obedience to its decree. It was quite obvi- 
ous that, if the railroad company should have been compelled to imme- 
diately obey the decree, the effect of the appeal would have been nulli- 
fied, for the tunnel would have been constructed before the appeal 
could have been brought to hearing, and a determination thereon could 
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have been reached. This result was deemed by the Court of Errors 
and Appeals to be erroneous in view of the constitutional attributes 
and functions of the court as a court of review of the judgments and 
decrees of the Court of Chancery. In this view a large majority of 
the court concurred, and, as one of the judges who then sat, I have 
never been able to perceive how any other result could have been 
reached without destroying the appellate jurisdiction of that court in 
this class of cases. But it was never intended to extend the action in 
that case beyond the class of cases then presented, viz., where the de- 
cree of this court, or the process issued thereon, would, if not affected 
by the appeal, absolutely destroy the subject-matter of the litigation, 
and leave nothing except an abstraction to be passed upon by the re- 
viewing court. This I am sure was the view of the judges who took 
part in that decision, and, if there are expressions in the opinion of the 
learned Chief Justice which can properly be deemed of broader im- 
port, I think they would not have met the views of the majority taking 
part in the decision. At all events, they were not called for by the 
case presented or the determination arrived at. Since that time I 
apprehend that this court is limited in its issuing of process upon a 
decree appealed from to this extent. It ought not to direct the issuing 
of such process if it appear to it that the effect would be to substan- 
tially destroy the subject-matter of the litigation, and prevent the 
effectiveness of an appeal, and, if it should issue the writ where such 
clearly appears to be the effect, it would be reversible error, and an 
attempt to enforce the process so issued and having such effect by 
proceedings for contempt would also be reversible error. 

Applying the doctrine of that case as I understand it, I see no rea- 
son why the issuing of a process of injunction to enforce this decree 
will destroy the subject-matter of the litigation between the parties. 
The decree is upon a bill filed to abate a nuisance affecting the persons 
and property of the complainants. It does not direct the destruction 
of the building from which the noxious and injurious odors come 
which are held to cause the nuisance, nor does it direct the cessation 
of the use of the plant for the cremation of garbage used by the de- 
fendant company. All that it does is to enjoin that company from 
using the plant so as to produce a nuisance. This only states a propo- 
sition which must be recognized as declaring the liability of the de- 
fendant. 

The decree has been made upon the advice of an advisory master. 
Prima facie it justifies and requires the issuing of process to enforce 
it, unless it is made to appear that enforcing the decree pending the 
appeal will fall within the National Docks Case as I have interpreted 
it. ‘lhere is nothing produced on the part of the defendant to indi- 
caie such aresult. That in directing the issue of the writ under these 
circumstances I am following the correct practice I think may be con- 
sidered to be intimated by the legislative mandate contained in section 
112 of the Chancery act. By that section, the appeal is not to sus- 
pend the operation of the decree if the enforcement of the decree will 
not destroy the subject-matter of the suit. But, if that is shown to 
be the case, in whole or in part, the injunction may be either suspended 
or modified for that purpose. 
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I shall therefore direct the issue of this process, and if the defend- 
ant company conceives that its effect will be to destroy, in whole or 
in any substantial part, the subject-matter of the appeal, it may apply, 
upon notice, for a suspension or modification.—67 Atl. Rep. 849. 


ROE ev. HUSTON, ADM’R. 





(Sussex Orphans’ Court, October, 1907.) 
Accounting by Administrator—Delay— Costs. 


[NOTE.—The opinion in the above case largely deals with facts concerning alleged payments of 
accounts against an estate by the administrator, who, however, could not produce vouchers. The con- 
elnding part only of the opinion is given below; that which relates to the necessity for an early ac- 
counting and to matters on which rules are laid down as to delays, proofs of payment, interest, costs 
of proceedings against the administrator, etc.—EpIToR.] 

COULT, J.: . . . Every claim of the decedent’s creditors 
against the estate, except those for which no voucher is produced, and 
to which exceptions have been taken, was paid by the administrator’s 
check on the separate fund in the Sussex National Bank. Every 
check drawn on the Sussex National Bank has been kept by the admin- 
istrator and has been produced at the hearing. The accountant can- 
not say whether these claims in dispute were paid in cash or by his 
personal check. If the payments were made by his personal check, 
he cannot produce his return check as a voucher, for the reason that 
he has lost all return checks of his individual account covering the 
period of these payments. The accountant cannot state the circum- 
stances of any payment—where it was made or how it was made; nor 
can he tell the time of any payment within years. He states that he 
had a book of account which, if it had been preserved, would show the 
dates of payment, but that this book was lost. 

That he kept no check book is evidenced from an inspection of 
the checks. They are of different styles, sizes and colors, and none 
of them are perforated or torn as checks would be which had come 
from a check book. The accountant’s bank book was not balanced 
between September 27, 1888, and May, 1907, seventeen checks having 
been drawn on the account in that interval. Allowance for the dis- 
puted claim is asked for in the account as paid upon a certain day of 
the month and year, and interest is computed to that time upon the 
claims. The accountant states that these dates are merely arbitrary 
and do not show the actual date of payment, and that he is unable to 
give the dates of payment, as I have stated, within years; so that, not 
only is the time of payments unknown, but the amount of the pay- 
ments is unknown, since it is impossible to tell what sum of interest 
was paid as a part of the claim. uring the period when these pay- 
ments are claimed to have been made, as stated in the account, the 
accountant had a considerab!e sum of money in the bank to the credit 
of the estate. Why he should not have drawn checks on the adminis- 
trator’s account while the money was there at his disposal, if the pay- 
ments were made as lic states in his testimony, is a matter difficult to 
comprehend. Why he did not preserve the vouchers which he took, 
or claims to have taken, for payments made out to his individual 
pocket with the same care with which those were preserved, which 
accounted for the claims paid out of the administrator’s funds and by 
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the administrator's checks (which were of themselves vouchers) 1s 
also difficult to explain. Why the book, which would have satisfied 
the court beyond question as to these payments, was not kept as care- 
fully as the sale book, the inventory book, the statement of 1891, the 
papers relating to the receivership and the papers in the matter of the 
citation in the matter of the administration of the estate of Alexander 
H. Roe is difficult to explain. 

The accountant states that he paid these accounts, amounting to 
some $500, out of his own pocket, and that he became a creditor of the 
estate to that amount. As a creditor of the estate, how did he reim- 
burse himself? 

The nearest approach to the actual time at which these payments 
were made, as alleged, must be found in the account itself, since the 
accountant states that these dates are the nearest that he is able to 
approximate the time and amount of payment. The Huston & Van 
Blarcom claim is there stated as paid on November 17, 1890, the Smith 
claim on January 8, 1891, the Decker claim January 18, 1891, the 
Backster claim May 20, 1891, the Carber & Coriell claim July 8, 1891, 
the balance of the William M. Pollison claim September 6, 1893, and 
the Collver & Huston claim January 25, 1894. To reimburse himself 
for these payments, as he states in his testimony, and as advances on 
commission, the administrator drew by his checks as administrator to 
his own order out of the funds on deposit in the Sussex National Bank 
the following amounts: 


NE CE hn ants tebheh ens eee desewadideeakiewiere aaeeeh $ 25 00 
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errr rare Liatthdanaewedbetd 10 00 
December 13, 1800.......cccccscesseccess ésueteebawhaacras 15 00 
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I SIL, icant ad Snubs webaee dina dbsiaadeawsike cbinede 25 00 
NS, Er ete me 25 00 
UI SS 5 sain: gory ida wp doin task: Med 6.0 NO RO Bak Rhee Aaa 160 00 


It will be seen by comparison of the dates and amounts of these 
checks with the dates and amounts of the payments as claimed in the 
account that the greater part of the sums drawn by the administrator 
to himself could not have been made to repay him for moneys person- 
ally expended for the benefit of the estate, since they were drawn out 
of the estate’s fund before the payments are claimed to have been 
made. 

It may be that all of these claims have been paid by the adminis- 
trator out of his private funds as he contends. If so, he is unfortunate 
in being unable to produce more satisfactory proof than he has of such 
payments. To allow an administrator for the payment of claims on 
his statement that to the best of his memory, after many years, he be- 
lieves that the claims were paid, vouchers taken and the vouchers lost, 
is a dangerous practice, since the liability of a mistake is so great. 
This is clearly demonstrated in this case in the matter of the claim of 
Daniel Hopper. With the exception of the Carber & Coriell account, 
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which is insignificant, the claims in dispute were held by persons who 
are now dead with the exception of John Huston and Mr. Hopper. 
The Hopper account was set out in the credit side of the account as a 
paid claim, with the date of payment given as lebruary 6, 1893. Now 
it appears that after the account was filed and exceptions taken to it, 
the accountant’s memory was refreshed by Mr. Hopper, and he re- 
called that this claim had not been paid on the date mentioned in the 
account, and, in fact, had not been paid at all. All of the other credi- 
tors are dead, with the exception of Mr. John Huston, and he is not 
within the state and could not be produced. An error of memory as 
to the payment of these other disputed claims could not be rectified 
by any person having knowledge of them, as it was in the case of the 
Hopper claim, 

My conclusion is that the proof of these payments is not suffi- 
ciently definite to allow me to find that the claims have been paid. 

The right of the accountant to commissions as compensation for 
his services as administrator and the exceptant’s claim to surcharge 
the account with interest on money in the hands of the accountant 
after the date when a final settlement of this estate should have been 
made, are questions raised by the first, eleventh and thirteenth ex- 
ceptions. 

The accountant urges that he is excused from all liability to a for- 
feiture of his commissions or to a charge of interest because, as he 
alleges, there was no balance in his hands to account for after he had 
paid the claims of the estate, and further because the litigation threat- 
ened by the administrator de bonis non of Alexander H. Roe, de- 
ceased, made an accounting by him not only unnecessary, but actually 
dangerous to the welfare of the estate which he represents. 

The first excuse given by the accountant requires but slight com- 
ment. It is not for him to determine whether or not there is a balance 
in his hands for distribution, but for the court which settles his ac- 
count. That is what an accounting is for. There is only one case 
where a failure by the administrator to account voluntarily is ex- 
cusable, under our statute, and that is when the entire balance of the 
estate comes to him as distributee. 

As to the second excuse given by the accountant, the evidence 
shows that a settlement and adjustment of the demands of those inter- 
ested in the estate of Alexander H. Roe, took place in January, 1890, 
and that there was no good reason for withholding the payment of 
claims filed against the estate of Catharine A. Roe for any considerable 
period of time after that date. In fact, a number of the claims were 
paid before that settlement, including the claim of the largest creditor 
of the estate. The accountant began to draw checks to his own order 
on the 31st of January, 1890, and continued to do so until January 18, 
1892, when the entire balance remaining at that time in the Sussex 
National Bank was withdrawn. According to the administrator’s 
showing he should have settled his account with the court soon after 
the 25th of January, 1894, the date on which the last claim against the 
estate was paid as shown in the account, but I can find no reason why 
the account should not have been settled by the first of April, 1891, at 
the latest, and I shall consider this last mentioned date as a fair and 
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reasonable one for this accountant’s settlement, in considering the 
question of interest. 

At that time he should have had in his hands the sum of $952.27, 
representing the amount of claims which I have found, as a matter of 
fact, were not paid as alleged, and also certain sums representing pay- 
ments by the administrator which have been disallowed as improperly 
paid out. Upon this whole fund the accountant should be charged 
with interest from the first day of April, 1891. 

The whole history of this case speaks plainly of great and un- 
warrantable delay by the administrator in bringing his account to a 
settlement. It shows a lack of prudent care, reasonable skill and 
proper diligence by the administrator in the execution of his trust and 
a lack of regard to the rights of the children of Catharine A. Roe, one 
of whom was a minor during the first five years of his administrator- 
ship. Under these circumstances I cannot allow commissions. 

The sum of $20 for Surrogate’s fees in the matter of the settle- 
ment of the estate should also be stricken from the account. It will be 
included in the disposal of the costs of this suit. 

While it has been established to my satisfaction that there was an 
excuse for withholding a final settlement until January, 1890, I am 
equally well convinced that at that time or shortly -thereafter, the 
cause for delay ceased to exist, and that during the last sixteen years 
the administrator’s failure to account has been inexcusable. 

The first, eleventh and thirteenth exceptions are allowed. 

The costs of this proceeding shall be paid out of the private estate 
of the accountant, excepting the court and surrogate’s costs on filing 
and passing the account, which shall be paid by the accountant out of 
the estate of Catharine A. Roe. 

I shall allow no counsel fee to either party. 

The account will be re-stated (1) by striking out the deductions 
from the charges for milk receipts alleged to have been paid to the 
receiver, amounting to $114.23; (2) by reducing the allowance for 
goods taken by the receiver from $945 to $870.25; (3) by striking out 
the sum of $590.27 for items of allowance included in the ninth excep- 
tion; (4) by reducing the claim for allowance for moneys paid William 
H. Pollison, from $83.02 to $60; (5) by striking out the sum of $130 
for commissions and the sum of $20 for advertising, filing and stating 
the account; and (6) by charging the administrator the sum of $942.75, 
being legal interest computed from the first day of April, 1891, on the 
sum of $952.27, the amount of the estate which should have been ac- 
counted for at that time. 


MISCELLANY . 


STATE NOTES. past, and was confined to her bed 
- for nearly ten months. 
4 fs laea hea : fa . % . : 
Mrs. Ann Elizabeth Bird, wife Governor Stokes has appointed 


of ex-Chancellor Jehn T. Bird, Edward D. Duffield, of East Or- 
died at renton recenily. aged 78 ange, as a member of the board of 
years. She had been a sufferer managers of the Rahway Reform- 
from rheumatism for 30 years atory. He succeeds George A. 
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Squire, who recently resigned. Mr. 
Duffield was formerly assistant 
attorney general of the state. 

Mr. James Buchanan, of the 
Trenton Bar, has been appointed 
by Chancellor Magie Chancery 
Reporter and also Advisory Mas- 
ter, to succeed the late Carroll 
Robbins. It is stated that the po- 
sition is one Mr. Buchanan is ad- 
mirably adapted to fill. Mr. Buch- 
anan is a graduate of Princeton, 
and was admitted to the N. J. Bar 
as an attorney at the November 
Term, 1877, and as counselor at 
the June Term, 1873. He has a 
large and important practice. 


NEW JUDICIAL DISTRICTS. 


By an order of the Justices of 
the Supreme court, made on Nov. 
22, 1907, the Sixth and Ninth Ju- 
dicial Districts were reconstruct- 
ed as follows: 

Sixth District—Sussex, Morris 
and Bergen. 

Ninth District—Passaic and 
Somerset. 

In the same order the time of 
holding the stated terms of the 
county courts in Sussex and Som- 
erset is changed as follows: 

Sussex—The third Tuesday in 
April, September and December. 

Somerset—The second Tuesday 
in April and September and the 
third Tuesday in December. 

Justice Bergen has since been 
assigned to the Ninth District and 
Justice Parker to the Sixth Dis- 
trict. 





COURT OF ERROBS. 


At the opening of the Novem- 
ber Ferm, 1907, a revision of the 
Rules of Court was promulgated. 
The more important changes are 
in the 19, 20 and 82a. The latter 
two are as follows: 

20. At least twenty days before 
the first day of the term the attor- 
ney or solicitor of the moving par- 


ty shall serve upon the attorney 
or solicitor of the adverse party 
three copies of the points on 
which he means to rely, with a ci- 
tation of the authorities to be used 
in the argument, which copies 
shall be printed as prescribed for 
the state of the case. At least 
eight days before said term the 
attorney or solicitor of the adverse 
party shall serve upon the moving 
party three copies of his points in 
reply, in like form as is required 
of the moving party’s points. 
When the cause is moved, eigh- 
teen copies of each of said points 
shall be furnished to the clerk. 
Causes may be submitted on such 
points and citation of authorities, 
without oral argument, in the 
manner prescribed by Rule 35. 

32a. Cross-appeals, and appeals 
from orders and decrees in the 
same cause, if regularly noticed 
and brought on for argument at 
the same term, shall be argued to- 
gether as one case, unless the 
court shall direct otherwise. 





STATE TO PAY BILLS. 


Hereafter the state Comptroller 
shall pay all bills from his de- 
partment instead of giving insti- 
tutions and departments money in 
bulk. 

No money shall hereafter be 
drawn from the treasury to pay 
the salaries and expenses of em- 
ployees of the state, or to defray 
the expenses of any department, 
institution, commission, board, 
committee or official, or for or on 
account of any contract for build- 
ing or for repairs or supplies, ex- 
cept upon bills presented to the 
Comptroller of the treasury. 

All moneys collected by any de- 
partment, institution, commission, 
board, committee or official for 
the use of the state, shall be re- 
ported in detail to the Comptrol- 
ler of the treasury and paid to the 
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State Treasurer. Such report and 
payment shall be made not later 
than the tenth day of the month 
following that during which the 
said moneys were received. 
Hereafter the treasurer of any 
board or of any trustees having 
charge of any institution and re- 
ceiving funds from the state, shall 
at the close of each month file 
with the Comptroller an itemized 
statement of expenses for the pre- 
ceding month, which statement 
shall be approved and shall be 
paid by the State Treasurer upon 
the warrant of the Comptroller. 
THE COUNTY BUILDINGS. 





Application was recently made 
to the Mercer court judges to se- 
cure their consent to the holding 
of the United States courts at the 
county building during the build- 
ing of the extension to the federal 
building. 

Judge Lloyd and Judge Rell- 
stab said that they were perfectly 
willing to extend the courtesy of 
the building to the federal author- 
ities, but the matter was not for 
them to decide, the authority be- 
ing invested in the board of free- 
holders. 

A LARGE CALENDAR. 

At the opening of the N. J. 
Court of Errors and Appeals for 
the November term the Chancel- 
lor announced that the court 
would sit for four weeks, omitting 
Tuesday, Dec. 10, the opening day 
at the Circuit court. 

There were 158 cases on the cal- 
endar, and, of the 100 called, 88 
were announced as ready for ar- 
gument. 

DEATH CONVICTION SUSTAINED. 


The Court of Errors and Ap- 
peals has sustained the conviction 
of Frederick Lang, a New Bruns- 
wick murderer, under sentence of 
death. The principal ground up- 


on which the case was brought 


before the Court of Errors was 
that one of the grand jurors who 
voted for the indictment was 
above the legal age. 


RECENT N. J. CORPORATIONS. 





New Jersey is not longer at the 
head of the states which secure 
the bulk of the new incorpora- 
tions. New charters filed in the 
Eastern states in October for all 
classes of corporations with an in- 
dividual capital of $1,000 or more 
represented a total capitalization 
of $79,100,000, which compares 
with $76,000,000 in September and 
$138,550,000 in October last year, 
The grand total of all companies 
incorporated in October with a 
capitalization of $100,000 andover, 
including other states than those 
of the East, was $132,425,000, 
against $113,660,000 in September 
and $375,376,000 in October a year 
ago. 

The distribution of the large 


companies among the various 
states was as follows: 
POP rrr $38,850,000 
Delaware ......ccce0. 18,700,000 
SS ere 10,000,000 
New Jersey.......... 7,550,000 
Pennsylvania ........ 1,000,000 
pi Pear ee $79,100,000 
OCeRer StRteB ec. cccscens $17,500,000 


Charters taken out by compan- 
ies with an individual capitaliza- 
tion of $100,000 or over, but under 
$1,000,000, in the different states 
were distributed as follows: 

a eer § 10,555,000 
New Jersey.......... 9,550,000 
Maine ..........000- 5,625,000 
Delaware . aah bh 3,800,000 
Massachusetts ...... 1,475,000 
Pennsylvania ....... 790,000 


OE ec ectiad meee $ 31,595,000 
$250,000 





Cher atates. i... niece 


COli- 


Grand total, al 
panies ............p132,425,000 























